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Are Adventist Students
Entitled to

Freedom of Speech?
By Mitchel l  A. Tyner

Yuu arc Lh0 |aculty advisor lor the campus newspaper.
'fhe edit0r wanls l0 fun a st,Ory on how thr00 st,udOnts
dcalt  with rrnplanncd pfcgnancy and a sccond stofy 0n
t,he cmotional cI'l 'ects of parental divorce 0n a stud()nt,.
You vcto publ ical ion and Lhrr studcnl cdi lur f i lcs sui l
against,  you, claiming a violal ion ol  his const, i t ,ut , ional ly
pruteclcrl right o[ ft 'cc spt:ech.

Whri  wins? In tht :  actual casc (( i i l i /neier v.  Hazel-
wxtr l  Sctutol  I ) ist t ict ,  Tf)5 thd l l l6t t) ,  thc slud0n[s did. A
hrl t rral  appel lale court ,  hel t l  that thc papef was a publ ic
ftrnrm irr which st,uden[s wefe encouraged l0 cxpf(-]ss
thc i r  op in ions .  In  such a  fo ium,  lhc  cour ts  sa id ,  a  s tu -
r lcnt 's l retrdom uf trxprcssion may bc l imitcd only whcn
n()ccssaf y ilr avoid a matt-:rial and substant,ial interler'-
rrntrc with ci l ,hrrr  schoolwork or the r ights of othcrs-
invasion uf pl ivacy, in this inslancc. Sincc cvidcncc of
nci t ,hur was shown, t ,he school administ lat ion corr ld not,
suppfcss an art ic l t r  s imply becausc i t  was ptrrsunal ly
object ionabkr to thcm.

Had thc incidcnl,  occurrcd aL XYZ Advcnl ist  Academy,
nr ight,  the resrr l t  havc been di f fcrcnt ' /  Ycs. Decisions such
tts ku lt I t t t tt i t r ma ke denum i nat,iona I I y em ployed teachers
unrluly n0rv0us. ' lhey mlss a key poinl :  the s 'r ,udcnts
allcged violations uf a rrnns,rtutionally protrrcted right.
Srrch r ights arc guarantecs kr thc individual against,
act ion by t ,hir  s lal ,O, not act ion by anol,hcr individual ot
I)f lvale gfoup.

' fo i l lustrate: the due-plocess r; lause of the [ . 'ourteenth
Amendmcnt, to thc []nitcd Slalcs conslitution providcs
that no stat i r  instrumcntal i ty shal l  dcprivc any pcrson oi
l i [ r ' ,  l iberty,  0f  pfoperty without the procedural  safe-
guards of due process. Publ ic schools afe statc instru-
mentalil ies, and Lherefofe are bound by the due-process
0lause. [ 'ubl ic schools may not discipl ine or discharge
students wi lhoul fol lowing due-process procedures.
Such procedures typical ly include an evident, iary hear-
Ing, an impart ial  arbi ter,  the f ight t0 c0nff0nt opposing
witnesses and the opportunity t0 pfesent evidence. But
private schools ate n0t state instrunentalities and are
not, subject to due-pror:ess resl,rictions,

N'lany other const,itutronal limitations are imposed on
state instrumental i t ies. Vir tual ly the entrfe Bi l l  of  Rights
has been ;udicially incorporated into the due-process

concept, .  As a resulI  publ ic schools may n0t impair  such
rights as speech, press, assembly, associat,ion, and free-
dom from unreasonable search and seizurc without fol-
lowi ng prolrcr pfr  )ccdrrro.

Could a pf ivate inst i tut , i0n becomc a state instf  umcn-
tal i ty? Ycs. In rare cascs pr ivate schools have becn
iudicial ly character ized as arms of l ,hc slatc.  In onc such
instanC0 lhc slatc had a r ight to appoint a substant ial
port ion of the governing board, thc school rcccivcd a
large sharc of i ts opcrat ing budget f ' run publ ic funds, and
in gtrneral was indist,inguishablc ff0m a sl,alc scrhuul.

Whi lc i t  is l ,hcoret, ical ly pussible, i t ,  is extremt: ly
unl ikely that a l )0rvasivcly rcl ig ious camplrs,  such as an
Advent ist  col lcgc or univcrsi ty,  wuuld bc so charactcr-
izcd. And such an act, ion toward a rcl ig ioLrs sccondary or '
elementary school under prcsent rr i rcrrmstances appcafs
vir t ,ual ly impussible.

I : tul  i f  nost,  rel ig ious schouls are beyond t ,hc rcach of
thc kinds 0i  c0nst, i t ,ut i0nal provisions described abovc,
that is n0t,  t0 say t ,hat,  such schools-and t l tc i r  teacl tcrs,
as individuals-afr  immunc f t 'om al l  legal act, i0ns.
Indeed, classroom [eachers arr bcing sued in record
numbers.

Such sLri ts usual ly fal l  into onc uf three categories.
l ' i rst ,  and m0st,  num0r0us, afe tort ,  act, i0ns. ' fhe [0f [  (a
violat iun of a pr ivate duty uwed k) th()  plaint i f f )  most
cummonly al lcgcd is ncgl igcncc. I f  a student,  is in jured
tun the playground, on a f ie ld tr ip,  or using school equip-
men[,  parents may charge negl igence in supcrvision.

Second, sui ts are brought based on a c0ntract, .  ln [hc
absence of a wri t ten documcnt,  a c0ntfact may be
impl ied, such as the impl ied 00ntfact l ,u providt:  qual i ty
i  nstruct iun.

' lh ird,  sui ts may al lege the vi0lal i0n of a specif ic
statute. Such stat,utes range from state laws regulating
pf ivate schools through ant idiscf iminat ion laws t0 local
zoning and health regulat ions.

Each of these thfee categories r,rf cases will be treated
in detai l  in future columns.
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