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n  o u r  l i t i g i o u s  s o c i e t y ,  i t
shou ld  come  ds  no  su rp r i se
th . r t  t he  number  o f  l awsu i t s
init iated against schools and

individual teachers or administra-
tors is increasing, with no apparent
end in s ight .

On a posi t ive note,  however,
some causes of  legal  act ion may be
averted if staff members learn more
about  thei r  legal  responsib i l i t ies
toward others. Armed with such
knowledge,  educators can then
implement policies that wil l enable
them to avoid the p i t fa l ls  that  g ive
rise to l it igation.

The legal area in which educators
are most vulnerable is tort law. Tor-
ticlus conduct, or conduct that can
make a person subject to l iabil i ty, is
divided into two parts: intentional
torts and negligence. Intentional
torts include offenses such as as-
sault, battery, false imprisonment,
and infl iction of emotional distress.
Since readers are probably more
knowledgeable about  these of-
f enses ,  t h i s  co lumn  w i l l  p l ace
greater emphasis on a significantly
m o r e  c o m p l e x  s u b j e c t - n e g l i -
gence.

Many readers wil l recognize the
term negligence either from individ-
ual study or prior JounNel- articles.
However, educators and adminis-

Mark K. Brooks is Legal Counsel for Risk Man-
agement Seruices at the Ceneral Conference of
Snenth-day Adaentists, W ashington, D.C.

PRIMER ON

trators need a more thorough un-
de rs tand ing  o f  t he  de f i n i t i on  o f
negligence, coupled with examples
of what actually constitutes negli-
gence, in order to understand and
adequa te l y  add ress  the  i nc rease  i n
student/parent-init iated lawsuits.

First, let us examine a verv basic
negl igence act ion.  Casey,  . r  c lass-
room teacher in a local parochial
school ,  f inds i t  necessdry to leave
the room for a few minutes during
one  o f  h i s  c l ass  pe r i ods .  A l ,  a  s tu -
dent in Casey's class, is injured
when another  s tudent ,  Rowdv,
throws an eraser  across the room.
The eraser strikes Al in the eve'.
causing,  permanent  damag,e.

Al, through his parents, brings
sui t  against  the teacher and the
school for negligence. The lawsuit
a l l eges  i nadequa te  supe rv i s i on  on
the part of the teacher.

In the actual case, the jury found
t h a t  f a i l u r e  o f  t h e  t e a c h e r  t o
p r t l v i d e  a d e q u a t e  s u p e r v i s i o n
cons t i t u ted  "neg l i gence  wh ich
proximately caused injury to the
student,"l and awarded damages of
several hundred thousand dollars.

What did the teacher do that was
different from the way any other
teacher would have acted in the
same situation? And, more specifi-
cally, what actions did the teacher
take-or fail to take-that were
considered negligent, based on the
evidence presented to the jury in
th i s  case?  The  answer  g i ves  us

some clues to how a negligence
case is analvzed bv the courrs.

Over the years, negligence cases
have produced some legal  guide-
l ines.  These laws def ine cer ta in
elements that  must  be present  in
o rde r  f o r  a  case  to  es tab l i sh  l i ab i l i t y .
The basic definit ion of negligence is
"conduct  which fa l ls  below the
standard establ ished by law for  the
protection of others against the
unreasonable risk of harm."2 One
must conform to a certain standard
of conduct to avoid being negli-
gent ;  that  is ,  he or  she must  act  as a
reasonable person would under
l ike c i rcumstances.  In  assessing
l i ab i l i t y ,  cou r t s  a l so  cons ide r  f ou r
necessary elements: duty, breach,
causa t i on ,  and  i n j u r y .

The word duty, as used in neg-
ligence cases, denotes that the per-
son whose conduct is in question
( c a l l e d  t h e  " a c t o r "  f o r  l e g a l
purposes) is required to conduct
himself or herself in a particular
manner. If the actor fails to do what
is required, he or she becomes lia-
ble for any injury sustained by
another person, providing that it
can be determined legally that the
injury was caused by the actor's
conduct.

In Casey's example, as teacher he
stood ln loco parentis (in place of the
parent) to the pupils in his class.
His students were entrusted to his
care and custody. Therefore, the
court  held that ,  by impl icat ion,
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while pupils were under his super-
vision, he had a legal responsibil i ty
to supervise them and ensure their
sa fe t y  and  we l l - be ing .

The court held that Casey's duty
was  con t i nuous ;  t he re fo re ,  he
should have been Dresent  in  the
c lass room in  o rde r  t o  res t ra in
Rowdy. If he was unable to be pres-
ent, he should have designated a
responsib le person to be in  charge
whi le he was away.

The cour t 's  f ind ings in  th is  case
indicate that  Casey 's  behavior  was
the proximate, or legaf cause of AI's
inyury.  In  order  to be considered
the proximate cause of  an in jury,
the actc l r 's  conduct  must  be a sub-
stantial factor in bringing about the
harm. How could Casey's  conduct
be considered such a s isn i f icant
fac to r?  Qu i te  s imp ly ,  he  j us t  wasn ' t
there when he should have been.

The rat ionale for  determin ing
proximate cause in tor t  cases has
long been the subject  of  debate.
Two conf l ic t ing v iews st i l l  ex is t .  In
the most famous American tort
case, Pclsgra f rt. LLtng lslsnd Rnil Rosd
Co., r  Judges Andrews and Cardozo
put  for th opposing v iews on causa-
t ion,  wi th Andrews stat ing that
defenclants have a duty to every-
o n e  t o  p r o t e c t  a g a i n s t  h a r m ,
whi le  Cardozo asser ted that  onlv
f o r e s e e a b l e  h a r m s  n , . ' t ' d  t o  b i
guarded against .

Casey was hc ' ld  l iab le under the
Cardozcl view-that is, the court
ruled that he should have foreseen
the possib i l i ty  that  some student
might  have been in jured i f  the c lass
w.rs le f t  unsuDcrv isec. .

The final element in r-regligence
case.s re lates to the in iurv.  To re-
cove r  damages ,  ( l  p l a i n i i f f  mus t
show that he clr she suffered dam-
age or injury. Al lost an eye, and
suffered accompanying psycholog-
ica l  t raumar.  Had he not  been in-
jured, the case probably would not
have made it to court at all.

The  e lemen ts  l i s t ed  above -
duty, breach, causation, and injury
-are important to assess because
courts wil l invariably apply the
same analysis to every negligence
case to determine the outcome.

Of even greater import, though,
is knowing what duty educators
owe to their students. This is the
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The Bible and Critical
Thinking Skills

How pleasecl I am with the
Summer 1987 issue of the Jourrrunr,,
g iv ing specia l  emphasis to the
teaching of crit ical thinking. The
range of topics presented in the
var ious ar t i r ; les broadened my
perspect ive whi le  prov id ing prac-
tical rer;ommendations for imple-
mentat ion.  This is  must  reading for
Christian teachers from elementary
school  through col lege and gradu-
ate educat iou.
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One additional article might
have made this issue a more com-
plete symposium of thought-an
essay on the role of the Bible in the
development of crit ical thinking
skil ls. The most widely acclaimed
thinker in Judeo-Christian history
declared that reverence for the
Lord is the first step to obtaining
wisdom-the abil ity to tl ink crit i-
ca l ly  (Proverbs 9:10) .

The one who, more than any
other, influenced the development
of Adventist educational thought
wrote, "There is nothing more cal-
culatecl to strengthen the intellect
than the study of the Scriptures"
(Sleps to Chr is t ,  p .  90) .

For  near ly  two decades I  have
taught in Adventist colleges, noting
that the vast majority of teachers
struggle to make the Bible relevant
to the subjects they teach. Even
those who use the Bible in their
teaching often lack the under-
standing of how the Scriptures can
be used to cultivate the intellect
and develop crit ical thinking skil ls.
We catch glimpses of how the
Bib le can establ ish bel ie fs  and
values, but we seldom see the
potential the Scripture has to truly
expand the intellect

Surely eternal benefits would
come to both teacher and student
if we learned better how to use the
Scriptures as an integral part of
Christian education-not only for
its contenL but also for its contri-
bution to the highest development
of the human intellecl

Paul N. Hawks
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Weimar.  Cal i fornia

o We shore the writer's interest
in discovering wavs thot the
s tudv  o f  lhe  B ib le -con he lo
devdlop cr i  t icol- thinkine ik i l ls.
We hobe thol he wj l l  exbond on
this topic in o /ul l - length
ornc le .  - -Eds .
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present  and eternal  in terests o l
each student.

Complaints have reached church
headquarters of swearing, drink-
i ng ,  and  i n t ima te  f r a te rn i z i ng
between marr ied superv isors and
students of the opposite sex. Care-
lessness in church attendance and
Sabbath observance, and crude and
tasteless behavior and conversa-
tion by employees and supervisors
at  school  industr ies and depart -
men ts  have  a l so  been  a l l eged .  I f
t eache rs ,  ad  m in  i s t ra t ( ) r s ,  o r  pas to rs
were  gu i l t y  o f  t hese  i nd i sc ie t i ons ,
such behavior  would not  be consi -
de red  accep tab le .  How can  we
allow lower standards for other
employees who share the respon-
sibil i ty for shaping young lives?

ln hiring what we sometimes call
support personnel, should we not
consider more than p;ood mana5;e-
ment  sk i l ls ,  craf tsmanship,  and the
a b i l i t y  t o  g e t  t h e  w o r k  d o n e ?
Should we not  carefu l ly  check thei r
character references, irrcludirrg call-
i ng  t he i r  p . r s to r  t o  ve r i f y  . r  f . r i t h fu l
re lat ionship to the church?

When we interv iew maintenance
and industry  workers,  we should
requ i re  t r s  c l ea r  a  s ta temen t  o f
Ch r i s t i an  commi tmen t  and  m is -
s ion as we do f rom teachers.  Since
t h e s e  w o r k e r s  h a v e  a  s p e c i a l
oppo r t  un i t y  and  respons ib i l i t y  t t r
show students how Chr is t ian i ty
t r a n s l . r t e s  i n t o  p r a c t i c a l  l i f e ,  w e
must expect such employees to
u p h o l d  t h e  h i g h e s t  C h r i s t i a n
standards.

Recent ly  Chr is t ian inst i tu t ions
have  been  accused  o f  unnecessa rv
d i s c r i m i n a t i o n  w h e n  t h e v  r e u u i r e
re l i g , i ous  re l i g i ous  qua l i f i i a t i ons  o f
those whose jobs are not  s t r ic t ly
r e l i g i t r u s  i n  n a t u r e .  A d v e n t i s t
schoclls have traditionallv asserted
that  r t ' l ig i t rn is  incorpoiated in t t r
trrcry class and activity.

A 1984 decis ion of  the Supreme
Court of Canada ruled that good
standing wi th the church is  a bont
/ldc occupational qualif ication for
employment in a religious school.
Likewise, the U.S. Supreme Court
recent ly  ru led that  c l - rurch inst i tu-
tions may use religion as a criterion
when hiring employees.

Such decisions must, however,
not be regarded as simply legal
permission to discriminate. They

should be viewed rather as a recog-
n i t i on  by  i n te l l i gen t  j udges  tha t  a
school cannot be religious or Chris-
tian unless it is so throushout. These
ru l i ngs  a f f i rm  the  abso lu te  neces -
sity of a school's choosing only
workers who share the goals of that
i ns t i t u t i on .  I n  no  o the r  wav  can  ou r
schoo l s  expec t  t o  ach ieve  the i r
mission.

Let us as Adventist educators
and administrators determine to
keep our schools what they profess
to be-Christian. This wil l require
the  app l i ca t i on  o f  h i gh  s tanda rds
fo r  se lec t i ng ,  and  supe rv i s i ng  eve ry
person in every department of our
schools.

NEW SDA READERS
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the select ion but  a lso meet  the
criteria established by the st€.ering
commi t t ee .  And  the  a r t  has  t o
match the stor ies.  I f  the story says
that  the man was s i t t ing in  h is  car
at the gas station, the i l lustration
mustn ' t  show him standing ins ide
the of f ice l

P roduc t i c l n  i nc ludes  cons tan t
vigilance to be certain that every
indiv idual  f rom the edi tor ia l  ass is-
tant  who types manuscr ipts  to the
cle'rk who ships the finished books
to SDA schools s tays on schedule.
Conve rsa t i ons  w i th  pub l i sh ing
personnel, designers, and artists
were documented and records keot
for future reference.

Checking-Again and Again

T i m e - c o n s u m i n g  d e t a i l s  i n -
c luded the sheer number of  t imes a
story had to be read by every
member of the editorial team as
well as by the steering committee
and consultants. The editors prac-
tically wore out a Xerox machine
producing the thousands of pages
necessary to supply copies to all
the people who needed to read
each story.

Each story was read init ially to
determine whether it should be
included in the textbooks, reread
and edited to be certain that it met
the criteria, checked for readabil ity
and read again, checked for vocab-

ulary and read again, read by both
the editorial staff and designer to
determine appropr iate i l lus l rat ion,
typeset by the printer and read for
errors that might have been intro-
duced in the typesetting, placed on
the appropriate page with i l lustra-
tions and proofread again before
the final printing.

Workbooks and Teacher's Edi-
tions had to be checked carefullv
for  accuracy.  Changing a s ingl -e
word in the Pupil Text (particularly
if i t was a vocabulary word) pro-
duced a domino effect, requii ing
rev i s i ons  i n  eve ry  c t lmponen t ,  i n -
cluding testing materials.

An editor checked each compo-
nent again after printing to be sure
the art had been reproduced prop-
erly and tt l see if any errors had
crept in.

This description shares a few of
the "hidden ingredients" in the
Life Series reading textbooks and
enables the teacher to recognize
the st l l id  base of  research and tech-
nology on which the series is based.
Each task f rom the most  sophist i -
cated to the most  mundane is  an
essential ingredient in the making
of  a reading ser ies.  !
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crucial point in recognizing when
tha t  du ty  i s  be ing  b reached .  I f
teachers become knowledgeable
about  tor t  law and legal  responsi -
bil i ty they wil l be better able to
p reven t  l awsu i t s .  Bu t  more  imp t r r -
tant, they wil l become more con-
sc ious of  thei r  responsib i l i ty  to
ensure that  c lassrooms are safe
places for children.

A future column will offer some
suggestions about preventing law-
suits based on negligence and in-
tentional torts.-Mark K. Brooks.!
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